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How to Become and Operate as a Benefit Corporation in Maryland
Disclaimer: This document is for educational purposes only and it does not contain any specific legal advice.  If you have any questions concerning your specific circumstances, we encourage you to contact a licensed attorney.

Below is a brief outline of the steps one needs to take to create a Benefit Corporation or, if an existing Maryland corporation, elect Benefit Corporation status, and the requirements for operating as such.  
Incorporating a new corporation as a Maryland Benefit Corporation
A new business that wants to be a Benefit Corporation can do so by filing the appropriate documents with the State Department of Assessments and Taxation (SDAT), as every new business does when it selects its legal status.  A template corporate charter (aka articles of incorporation) form is available at: http://www.dat.state.md.us/sdatweb/sdatforms.html.   A sample charter is at the end of this document.
Language
First, the law requires that reference to the fact that a corporation is a Benefit Corporation appear prominently at the head of the corporate charter.  Therefore, when electing to become a Benefit Corporation, a business should refer to itself as such, in bold, at the top of its new or amended charter.  In a typical filing by a new Benefit corporation, the first section of the standard documents available on the SDAT website should provide that ‘the undersigned do(es) hereby form a benefit corporation under the laws of the State of Maryland’. Reference to a business’s Benefit Corporation status also should appear on any subsequent charter documents and on each certificate of outstanding stock in the corporation.
Second, the law provides that a Benefit Corporation shall have the purpose of creating a general public benefit, which is defined as a material positive impact on society or the environment.  For this reason, it is recommended that a Benefit Corporation should state in the “purposes” section of its corporate charter that it has the purpose of creating a general public benefit.  This is in addition to any other business-related purposes described in the “purposes” section of the charter.  

Third, if a business chooses to do so, it may include in its “purposes” section any “specific public benefit” that the business wants to promote.  This is not required; however, if there is a particular manner in which a business is committed to having a positive impact on the environment or society, it can state such as a specific public benefit.  For instance, if a business is committed to creating jobs in a particular underserved community, it may choose to state that as a specific public benefit that it aims to promote.

Filing

A Benefit Corporation must file its corporate charter with SDAT.  This can be done in person, by facsimile, or through the mail.  The fee is $100, and there is an additional $20 Organization and Capitalization Fee if the filing is the business’s original corporate charter.  For an additional $50, a business also can have its filing processed in an expedited manner.  Regular service can take eight weeks or more, and expedited service can take up to seven days when filing is by facsimile or mail.  Same day service is available, however, for hand-delivered filings with the expedited service fee.  Finally, there is a $5 fee to have the original documents returned.  It is generally recommended that a business filing documents with SDAT have the originals date-stamped and returned.  Further information is available at: http://www.dat.state.md.us/sdatweb/fees.html
Electing Benefit Corporation status as an existing corporation

For an existing corporation, electing to become a Benefit Corporation requires the approval of the corporation’s shareholders by the affirmative vote of two thirds of all the votes entitled to be cast.  After such vote is obtained appropriate documents should be filed with SDAT, as every business does when making an amendment to its governing documents. A template article of amendment form is available at: http://www.dat.state.md.us/sdatweb/sdatforms.html.   A sample article of amendment is at the end of this document.

In addition to the above language recommended for the “purposes” section of a new business incorporating as a Benefit Corporation, a typical amendment in which a business elects to become a benefit corporation should state in a separate paragraph that the business elects to be a Benefit Corporation as provided by the Corporations and Associations Article of the Maryland Code. 
Filing articles of amendment with SDAT is handled in the same manner as stated above.

A business that already exists, but not as a corporation (for instance an LLC or LLP), should review its governing documents and consult with an attorney to determine how to re-form as a Benefit Corporation, if doing so is something that the business’s owners are interested in pursuing.

Operating Requirements of a Benefit Corporation:

Benefit Corporations must follow all of the filing and other requirements that any other corporation must follow in Maryland.  In addition, the Benefit Corporation must have the purpose of creating a general and, if it elected to have one or more, specific public benefit(s).  Further, its directors must consider the effect of their decisions on shareholders, as well as on the non-financial interests described in the Benefit Corporation statute.  
Reporting

At the end of each fiscal year the Board must publish a “Benefit Report” that explains how the company is creating a general public benefit and, if applicable, specific public benefits using an objective third party standard for defining, reporting and assessing overall corporate social and environmental performance.  A recognized third party standard must be independent and transparent.  This is intended to guard against self-reporting by individual companies, self-governing by industry associations, and ‘black box’ independent standards that do not serve the public interest of transparency.
This report should explain how the business performed during the fiscal year, under an objective, independent third-party standard that measures best practices in corporate social and environmental performance.  B Lab provides such a standard for free at www.bcorporation.net; however, it is not necessary for a Benefit Corporation to use the B Lab standard.  
If there were circumstances that hindered the business’s ability to create a positive social and environmental impact, the Benefit Report should describe those circumstances.    

If the business chose to include a specific public benefit as one of its corporate purposes, the report should also describe the ways in which the business pursued that corporate goal.
In successive years of a Benefit Corporation’s existence, its Benefit Report should include an assessment of how the business performed, compared to its prior year’s performance, under the same objective, independent third-party standard.  The free B Lab standard provides this comparative data.
The annual Benefit Report must be posted on a public section of the company’s website.  If the business does not have a website, it must make the Benefit Report available upon request at no charge.

Directors’ Duties

Directors of Benefit Corporations are required to consider the effect of their decisions on a variety of stakeholders.  To meet this statutory duty, the board minutes of a Benefit corporation should show that the directors discussed the possible effects of their decisions on the stakeholders whose interests they are required to consider, and that they were supplied with any information they requested to inform their consideration of those interests.  When a material decision required the Board to balance competing interests, the minutes should indicate how the Board reached its decision and the considerations that led to the decision.  
The board might also create a simple checklist for major decisions to ensure that it has considered material effects on stakeholders.

Material Positive Impact
Benefit Corporations are required to operate with the purpose of creating ‘a material positive impact on society and the environment, as measured by a third party standard.’  
Publishing the annual Benefit Report does not guarantee that the Benefit Corporation actually has operated in a manner consistent with its purpose of creating a public benefit.  Directors should use their best judgment to determine if the company’s published Benefit Report demonstrates a material positive impact.  
It is expected that case law will develop on the question of whether a Benefit Corporation has met its ‘public benefit’ standard, and will likely consider both 1) how the directors considered the impact of their decisions on both financial and non-financial interests (i.e., the process followed under Directors’ Duties above) and 2) the level of performance demonstrated in the third party assessment of the corporation’s social and environmental performance presented in the annual Benefit report (i.e., the results obtained under Reporting above).  Over time, case law may also provide further guidance on what third party standards are sufficient yardsticks for measuring public benefits.
A pattern of the corporation ‘considering and dismissing’ non-financial interests may be seen as evidence that directors are not acting in the best interests of the corporation, which, by law, includes creating a public benefit. 
One way directors can supplement their own judgment is to benchmark the corporation’s performance against the judgment of a third party standard for assessing corporate social and environmental performance.  One way to do this is to obtain certification by B Lab as a Certified B Corporation, which requires businesses to achieve a minimum score of 80 (out of 200) on the B Lab standard (the B Impact Rating System).  Certification includes an assurance process and a annual fee, both of which can be viewed at www.bcorporation.net.
